
In contract surety, the worlds of
insurance and surety can collide,
sometimes with a substantial benefit to
the surety. Owners of large private

commercial construction projects or municipal con-
struction projects will usually enjoy the protection of
both suretyship and of insurance. Typically, the insur-
ance provided is in the form of a comprehensive gener-
al liability1 policy, on which the contractor is the
insured and the owner, an additional insured. Another
policy that may be involved is a builder’s risk policy.
This article examines some of the insurance versus
surety topics that may arise when bad things happen to
good projects.

Does the CGL policy cover the same damages as
the performance bond?

No, but there may be some overlap, depending upon
the circumstances.

Consider the damages for which a surety is answer-
able in a typical setting. Although bond forms may
vary dramatically, the popular A312 performance bond
form published by the American Institute of Architects2

provides that in the event of default, the responsibility
of the surety is for “those of the Contractor under the
Construction Contract,”3 and the surety is also obligat-
ed for “the responsibilities of the Contractor for correc-
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1 Hereinafter CGL.
2 Hereinafter AIA.
3 AIA A312, ¶ 6.
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EXPERT REPORT DRAFTS, LITIGATION
STRATEGY, AND THE IMPORTANCE OF KNOWING
THE RULES OF THE ROAD
By: Jeffrey Grossman and Carolina Robinson

Whether expert report drafts are discoverable is an
issue that has split courts, both state and federal alike,
in recent years. Adding to the debate is the increasing
use of technology in litigation, particularly in the con-
text of online communications and collaboration
between experts and litigation counsel. Citing Federal
Rule of Civil Procedure 26(a)(2)(B), a party seeking
discovery may demand drafts of these reports, while the
party resisting discovery may invoke the protection of
Rule 26(b)(3) and claim that drafts constitute attorney
work-product. This debate has implications for how
attorneys should instruct experts with respect to the cre-
ation and preservation of drafts, and the collaboration
among the expert and litigation counsel in reviewing
drafts and formulating a final report.

The discoverability of draft reports turns on an
analysis of the Federal Rules of Civil Procedure. Rule
26(a)(2)(B) requires disclosure of all information con-
sidered by the expert in forming his or her opinion. The
Rule goes beyond merely requiring a complete state-
ment of all the expert’s opinions and extends to “the
data or other information considered by the [expert]
witness in forming the opinions.” The use of the word
“considered,” which in 1993 replaced the phrase “relied
upon,” was deliberately chosen to capture a larger field
of discoverable material. On the other hand, Rule
26(b)(3), which documents the work-product rule, pro-
tects work prepared in anticipation of litigation from
discovery demands. Since the 1993Amendments to the
Federal Rules, courts have been split as to which of
these rules prevails in considering the discoverability of
expert reports. A minority of federal courts have held
that drafts continue to be protected as attorney work-
product, but the majority has required full discovery of
draft reports pursuant to Rule 26(a)(2)(B). Among
state courts, too, the minority has ruled in favor of pro-
tecting drafts, and the majority has favored disclosure.
Knowing the rules of the relevant jurisdiction is critical.
To illustrate, in a jurisdiction following the majority
rule, litigation counsel who directs the expert to destroy
drafts risks the possibility of the exclusion of expert
testimony or other sanctions.1

Yet, subtle distinctions exist. In a majority jurisdic-
tion, the obligation to produce drafts does not necessar-
ily create an obligation to preserve them. Although it is
clear that in these jurisdictions drafts of experts reports
are discoverable, it is unclear at what point the obliga-
tion to preserve them arises. For example, in one fed-
eral case, the trial judge held that Rule 26(a)(2) does
not impose an affirmative duty upon an expert to pre-
serve all documents, particularly report drafts.2 There
is, after all, no obligation to disclose an expert when he
or she is first retained, and much of the expert’s analy-
sis and drafting may be discarded long before a disclo-
sure is made under Rule 26. The judge in Pittsburgh
held that the affirmative duty to preserve drafts is creat-
ed only when a subpoena for such drafts is served.3 Nor
does the obligation to produce drafts create a corre-
sponding obligation to create them in the first place.
Under current case law, there is no clear prohibition
against instructing an expert to work on a single version
of a single electronic document, to avoid a physical
“paper trail” of discoverable material. Similarly, newer
technology has paved the way for experts and litigation
counsel to meet online and together review a draft
report while the expert may edit its contents for all to
see in real-time. Under this method, there is no physi-
cal “paper trail” or e-mails with document changes
being exchanged.

Similarly, there is no prohibition against notifying
an expert that, once he or she is retained, everything
written is potentially discoverable and, thus, what is
written should be kept to a minimum. Attorneys should
also consider instructing their experts to avoid creating
drafts that have comments on them offered or written
by non-testifying, consulting experts. Although gener-
ally the work of non-testifying experts is not discover-
able, some courts have held that these comments,
because they are written on discoverable drafts and are
considered by the testifying expert, are nonetheless dis-
coverable.4 Further complicating the issue, some courts
have also held that drafts of expert reports containing
the comments of attorneys are discoverable, notwith-
standing the work-product doctrine.5

1 See, e.g., West v. Goodyear Tire and Rubber Co., 167 F.3d 776 (2d Cir. 1999); Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68 (S.D.N.Y. 1991).
2 See Univ. of Pittsburgh v. Townsend, 2007 WL 1002317 (E.D. Tenn. Mar. 30, 2007).
3 Id. at *4.
4 See, e.g., Trigon Ins. Co. v. States, 204 F.R.D. 277 (E.D. Va. 2001).
5 See, e.g., Weil v. Long Island Sav. Bank, 206 F.R.D. 38 (E.D.N.Y. 2001).
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Again, knowing the relevant jurisdiction is critical.
Given the current split in authority, a prudent attorney
will carefully direct an expert on the jurisdiction-appro-
priate process for drafting, revising, and formulating a
final expert report. Although courts seem to tolerate
“draft dodging” to a certain extent, the line between an

appropriately strategic process and a potential problem
remains a fine one.

Jeffrey Grossman is a partner in the Philadelphia office and
Carolina Robinson is an associate in the Malvern office of Stradley
Ronon Stevens & Young, LLP.

EXECUTIVE SUMMARY – 2010 STATE OF THE
CONSTRUCTION AND SURETY INDUSTRY
By: William J. McConnell P.E.

I. Introduction

The U.S. economy is steadily
recovering from the worst economic downturn since the
Great Depression. The construction and financial
industries were affected most by this past recession.
Construction revenue is down nearly 40% since 2007,
and construction unemployment is over double nation-
al averages. Competition for the limited amount of con-
struction work is fierce and contractor profit margins
are paper thin at best. This combination will cause sig-
nificant surety losses over the next two years. In fact,
surety claim activity has soared over the past six
months. Industry loss ratios will further increase due to
the reduction in direct premium written.

II. State of the U.S. Economy - Recovering

The U.S. economy is slowly recovering from the
longest economic setback since the 1930s. The Great
Recession of 2008 began in December 2007 due to drag
in the residential housing sector. This recession peaked
in late 2008 subsequent to the Lehman Brothers bank-
ruptcy. Finally, the recession ceased in September 2009
as third quarter results confirmed GDP growth.

As devastating as this recessionary cycle was to the
U.S. economy, it statistically pales in comparison to the
Great Depression of 1929. The Great Depression lasted
43 months, and the GDP shrank by 33%. In contrast,
the recent recession lasted 22 months and GDP loss
was approximately 4%.

The news media first warned of a potential financial
crisis in March 2007 due to subprime lending risk
exposure. The subprime lending model was predicated
on continual increases in housing prices. In the summer
of 2007, large subprime lenders either sought emer-
gency funding based on the rising tide of defaults or
filed for bankruptcy protection. In the fall of 2007,
investment banks, which originated, purchased, bun-
dled, and securitized subprime loans into mortgage-

backed securities, started massive write downs based
on the declining value of mortgage-backed securities.

In January 2008, the National Association of
Realtors reported that the median price of a single-fam-
ily home fell for the first time in over 40 years. Home
foreclosures sharply increased as adjustable rate mort-
gages reset. In March 2008, Bear Stearns, a top-five
investment bank and financial stalwart, agreed to an
emergency sale to JP Morgan in order to avoid bank-
ruptcy. On September 14, 2008, Lehman Brothers, the
storied Wall Street investment bank, petitioned for
Chapter 11 bankruptcy; the financial meltdown imme-
diately followed this filing.

By 2009, the ten largest subprime lenders as of 2006
were either closed, bankrupt, or acquired in an emer-
gency sale. In addition, the Dow Jones Industrial
Average dropped from approximately 14,000 to
approximately 6,000. Moreover, real estate valuations
plummeted. Economic growth returned in the third
quarter of 2009, which signified the end of this drawn-
out recessionary cycle. Unemployment remains high,
but it will likely improve in 2010. The financial markets
have since bounced back with vigor, and credit avail-
ability is improving.

III. State of the Construction Industry – Not
Good

The construction industry generally trends with U.S.
economy. Accordingly, “put in place” construction fig-
ures reported by the U.S. Census Bureau indicate a
steady decline in revenue since 2007; overall, construc-
tion spending is down by nearly 40% (approximately
$1.4 billion in 2007 vs. approximately $850 million in
2010 (based on projected revenue from first quarter
data)). This drastic drop in revenue is largely based on
decreased residential construction spending.

The following figures represent construction sector
performance in 2009. As noted below, sectors that are




