
IN THE COURT OF COMMON PLEAS OF PHlLADELPIDA COUN
FIRST JUICIA DISTRICT OF PENNSYLVANA

CIVIL TR DIVSION

Plaintiff,

SEl'TEMBER TERM, 2004

NO. 3590

SAMEL GROSSI & SONS, INC.,

v. (Commerce Program)

UNTED STATES FIDELITY &
GUARNTY CO.,
DRlSCOLLlT, A Joint Ventue, an
PHILLlES BALLPAR, L,P.,

Control No. 07073 i

ORDER . a
Defendants.

AND NOW, ths 10th day ofNoveibEn1 2006, upon consideration of the Mot n for
i
i

Parial Sumar Judgment of United States Fidelity & Guarty Co. ("USF&G"), th : ¡responses'

in opposition, the briefl in support and opposition. all other mattes oftecord, and in ~ r'COrd withI .
the Opinion issued contemporaneously, it is ORDERED that the Motion is GRAT' D, in

part, as follows:

i
I

i

I

i

1. Plaintiffs claims against USF&G based upon Change Orer 'Re¡quosts No. 17,\ 0,21, 24¡

25,27,32,40,42,44.45,46,55,56.57,58,59,60,61,62, 64, 65. 66, 67, 68, 69, 70, 7, 78. 79~

80, 8 i, 82, 83, 84, 92, 95, 98, 99, l~ 103, 104, 107, 108, 109, 110, 113, 117, 119, 11t, 124, '

126,138,140,141,153,157,162,165,171.173,174,181, 184, 190, 196,201 andid havei
,
I

been WITHDRAWN.
I

I

2. P1aintifrs claims against USF&G based upon Chge¡ Order Requests No. 13' 134,135,
i

139,145.151, 154, 15~, 163,167,168,169.172,176,179.185,188,191,193,194, i 5,197,

198,199,200,202,203,204, and 206 are DISMISSED.
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The remaider of th motion is DENIED, and plaintifrlJ claims based on Ch

Requests No. 63, 11, 106, 11 1, 114, 115, 166, 118, 132, 133, 137, 1~0, 152, 161(rev d), and !

166 remai fo( f~olution at tral.

BY THE COURT:

011E0 :39t1d
2

JAS ltl9:3l :3 GNtI J
L~:Ol LOOZ 9 inV

IS0L5ELSlG 0S :01 L00è/g0/80



IN THE COUlll' OF COMMON PLEAS OF l-RXLADELPHIA COUN i
FlRST JUDICIAL DISTRICT OF PE~SYLV ANIA

CIVIL TRIAL DIVISION

SAMUEL GROSSI & SONS, INC.,

Plaintiff,

SEPTEMBER TE, 2004

NO. 3590

v. (Comrerce Prgram)

UNITED STATES FIDELITY &
GUARNTY CO.,
DRISCOLL!, A Joint Venture, an
PHILLlES BALLPAR. L.P.,

Contrl No. 07073 i

,

..................,............ ,..............h .............00...... ........ _.. ..................... ..I..........

Defendants.

OPINION

Albert W. Sheppard, Jr., J. ...,.............................,......... ...... November 0,2006

Thiii case is ami of several tht arEe out of the constrctioo of Citizen Ban ~ k a

baseball staui (th "Pjoct~ built for dofondat, Phlle. Balpk, L.P, (the "Phiij .~. The.

Phillie. enl-d into an agent witl defedat Drisco!VHunt, a Joint V ""t.. ("D~ r') to act..

Consction Manger on th Proeot. In that capaoity, DH entered into a sUbcotiacl lith

Havena Steel Company ("Havens") to be th prime stoel contriior on the Project. !
i

Havens entered into two 1 sub-sub-contracts with plaintiff, Samuel GrOBSl & S~ 08, Inc.
i

("Grossi"), to perform cerai steel fabrication and steel ereation work on the PtojflCt.\ Havens

also obtained a paymont bond (the "Payment Hand") from defendant United States Fi! elity &
i

Guaranty Co. ("USF&G") in the amount of $26,632,000. Unforttely, the Project ~ as beset
i
i

with numerus delays an disruptions whioh gave rise to olaimB by varous subcontr~ tors,

I

i There i¡ applUently some dispute b&tweon the partie. ill to the exact terms of at least one of I e contcts.l

The court is not oliUod upon to rtiiolva tht isauii at t11s till. i
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including Grossi, for additionlÙ compenation for work allegedly not contemplated b 1 esubcontracts. i
Grossi commenced thB action is September, 2004 to recover the additiona co'. pensatioiil

i

it clais is due for its extra work on the Project. Grssi seeki to obtain that additionllj

compenation from USF&G, as Havens' surety and/or from DH and/or the Pllles.~. Bsi did

not aBsert any olai against Havens since Havens had fied for banptcy protootio1

USF&G filed Preliminay Objeotions to Grossi's claim for brea.h of the pa1 t Bond,

USF&G argued that delay damages are Dot recoverable under the Bond. ThiB oour R¡ eed.

GrosBi then ammidiid its Complaint to delete MY referece to delay damges. The i nded

Complaint assers claims for acoeleration costs, and also seek to recover several olhell types of I

additional oompcmation from USF&G. USF&d has now filed a Motion for Summarr JUdgmen1

seeking dilimiBsQl of most of Grossi 'g clais, which inotion is presently before the co( t. '

Grossi's clam againt USF&G for breaeh of Payment Bond is based on nume us

the Project. lb CORi we:e sequentialy numbered and oach constituto8 a separate c~ 'm by
i

Grssi for additiona coin.atlon. Dur tho coor of th;, litigation, Gro,,; W1th4 i its I

claims again8t USF&G based on CORl 17,20,21,24,25,27,32,40,42,44,45,46, L ,56,57, :i i
58,59,60,61,62,64, 6S, 66,67,68,69, 70, 77, 78, 79, 80, 81, 82, 83, 84, 92, 95, 98,1 9, 102,

i

103. 104, 107, 108, 109, 110, 113, 117,119, 121, 124, 126, 138, 140, 141, 153, 157, ~ 2,165,

171, l73, 174, 181, 184, 190, 196,201, and 205. They Me no lon¡er a.t issue. Howe~ r, Grossi
i

,till..er, a cl&m unot tho Payment Bond for payn with respoct to a number ofifoR,.

Under the Paytent Bond, USF&G promised DH tht it would pay claimants i! Havens

did not do 80,
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A clamat is defied ali one havig a dict contrt with rHavens J for labQt,

material or both, used or leaionably requIred for use in tho peronnance of the
contrftt, labor and material being oonsideed to include that par of water, gas,:
power, light, heat, oil, gasoline, telephone serce or rental of equipment diec, y
applicable to the subcontract;)

Since Groliiii lÙlcgcdly ha two suboontracts with Havens: (1) to supply labor and (2) supply

material to the Projeot, Orssi may fit the defintion of a "claiant" under the Bond t orne

extent. However, USF&Gdisputeswh6terCORs63, 71,102,131,134,135,139,141, l50j i

151, 152, 154, 155, 163, 167, 168, 169, 172, 176, i 79, 185, 188, i 9 i. i 93, 194, 195, J 7, 198, I

199. 200, 202, 203, 204, an 206 ar for labr and materal u,od or reonably reqUiJ for u,e i"
i
i

the performanoe Qfthc sub-sub-contracts. Accordngly, USF&G has moved for s

judgment on those CORB on th~ grous that they are not covored by the Payment Bo d.

I, Grossi', Claimø Based on CORs 131, 134, 135, 139, 145, 151, 154,155,16 167,168,1

169,172,176,179,185,188,191,193,194,195.191, 198,199. 200, 202, 203 204, And'
206 Muit Be Dismi..ed.

i

CORs 131,134, 135, 139,145,151,154,155,163,167,168,169, 172,176, li~, 18.5,
i

188, i 91, 193, 194, 195, i 97, 198, 199, 200, 202, 203, 204, im 206 rere,eot cla . rr wbat

Gr88¡ lor "acooleron ""IS,'" Howeor, USF&G argu.. th Gr,si', "accelera I rn co,t,"

ar simply itl! previously dismissed dela.y dages masquerading under another nae id !
.

therefore, are not recoverable unde the Payment Bond.

This oourt previously held, when SUtaining USF&G'~ Prelimin Objeotion~. 0 GrOSSi'l~
i

delay daages claims, that:

such damges Ilß not recovetable from a surety, uness expressly provided by e

laua.ge of the bond. Salvino Steel v. Fletcher & SoIl, 398 PR. Super. 86, 58'1'

A.2d 853 (pa. Super. 1990). The cour f"in no such provision within the

2 Complat, Ex. C. I
, 

Groiiih.a withdrwn its claims witb fespBct to CORs4S, 102.104,162, 165, 173, 174, 181 184,190,

196, and 201, whiøh U8F&G also included in this olitJ¡;Ory. Groiisi does not addresii CORs 188 and 2Qp in ~t8 .
opposition to USF&G'i Motion. For pwpose of ths Opinton, the cour 1Issumes ilt Grossi cotets tr. ir dismissal

iii6~11. i i
3
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(Payment Bond) language. Accordingly, with respect to USF&G, all Tefercmc s
to delay damages ar Strcken. 

4

This holding is correct under Pennsylvana law. Delay daa¡eit ate nor recoverable . dei most

p.ymont bond., except In the uilikly event tht the bon expreøly oays de1.y dam~ L are .

covered. See I.C. SnavelY & Son$. In. v. Web M&R me.. 406 Pa. Super. 271, 594 A 1.2d 333 i

(1991) (attrneys' fees and fice charges were not recoverable unde payment bon~ ; .s~vino \
i

Steel L Iron Works. Inc. v. Fletchm- &, Sons. Inc.. 398 Pa. Super. 86, 580 A.2d 8~3 (1 90) (cost~

for ronting trailers and storing steel caUdcd by dela.y "V~r8 not recovcrablè under paYß t bond); :

Reliane UD.iv~rl8i.ln. of Ohio v. Ernest Renda ContractiIl Co.. Inc.. 308 Pa. Sup~ 98,454 :

A,2d 39 (1981) (servioe/fiance charges were not covered by payment bond for "labo and

materis" only). See al30 C. Aren & Co.. me v. St. Paul Fire & Mare Ins, Co" 19 U.S.

Dist. LEXIS 15797 (E. D. Pa. Nov. 3, 1993) ("'The scope of the bondB co'VragCl i8 thi 8 clearly

delimited to 'labor, materal or both,' and doell not enoompas8 delay costs.") ,

hi determg whhe delay daiag.. are eovmod uner the Payment Bond J

bond is the proper place to star because the tre intent and meag ofthc insttfIl. e the

primary detenints of the extet of liabilty. .. It is the language of the bond that is i

detennnaive of lIe su'. obligation and not the unedyig og""t betwee l~ ~ or

Haven,) and (Gr..i J." Sølvmo, 398 Pa. SuPO. at 91, 580 A.2d at 8'l5.6. The paym1 rt Bond

doe' not cotai aiy laguage encoinpas delay diage,. Instead, it provide. 001 ¡rage only

for "labor, material, or both uiied or reasonably requited for use in the perfonnance of: reI '
contrt' an "diecly applicable to the dubcontract' beteen H8."OIS and Grossi. S~

Conplat, Ex. C. Utu.. the ,...oning oftl ea.. oite above, tlob bond longo.ge I toe. not II

~ncompass delay damages. Therfore, the oour properly held that Grssi's delay d~ ges are

~ Order fied February II, 200S. I

i

i1

4
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not recoverle under the Payment Bond.5 Sinoe delay d8rfui.ges are not rooovetablo ex the i
I

Payment Bond, the questio:t is wnether Grossi's "acceleration costs" c011titute delayl axges.

"A 1 ". d fi d ". th d f Icce erate 1& e me as to inrease e spee 0; to cause to ooour sooner . an

expected." Ameti~an Hertage Dictiona, p. 9 (3d ed. 1992). "Delay" is defmed as i. postponi

unti a lati: time, defer; to oaU8e to be later or slower th exected or desired." ¡d. p 493. At :

view thm as two sides of the S3le coin, which curency is not payable under the Pa cntBond. II
i

I

Th speed at which Grossi was required to complete its work on the Proj eet vi ~ø

apparently inceased d.. 10 the compresaion oflùne, so thol ii can legitimately claim I ~i it.

adtional costs are for "acceleration:' However, the time coiprei!sion that caused J ~
;1

acceleration of Grossi'lì work was itself caused by delay in the work of predecessor ii es.

Beoause the early stages of the Project were not completed as quickly as planed, J1 si's work

could not commence until later th exected. In other wordii, Grossi Wal delayed thereby:
I

i

forced to accelerate the paoe at which it performed its work in order to meet the projci (5 I

unhanging deadline - - Opoog Day of Baseba11 Season 2004. Because Grssi's "a¡ belertion"

cOlt. were the reault of delay, and delay da. ar not reoverle ui the l'o~ lt Bond,
~ i

Grossi's claims based on acceleration coit CORii must be diiiissed.

I

~ Not only fa tb court'. prior holdi correct, it is alao ~e law of this oue, an the cour wn~ alter it II
now. liThe various rues which ma up the law of th case doctdne sere not .only to prmote ~ go~ ofJudicial
econmy . . . but alo operte (1) to protiiot lle settled elpl'cttl(f8 or the parC6; (2) to insure umfo'9 ~ty of . .

deciiion; (3) to matain consistency durng the tourie ofa 6~le case; (4) to effectuate th ¡)roer aq IlitreiiineQI i

admstration orjlllitice; and (5) to br litigation to an oid,lI çommnweali: v. Sta, 541 fa. '64, ~ 1r4, 664 A.lel

1326,1331 (1995)

5

01/80 39t1d JAS lt193l 3 GNt1 J

8~:Ol LOOZ 9 ~n~

IS0LóELSE 0S :01 L00è/90/80



Grossi May Proceed 'fo Trial OD Iti Claims Baied On CORs 150 ADd 1 I.

USF&G iigues that several CORs describe work for which Gro6rii was alaj paid or

whioh Was already included in signed Change Orders. However, Grossi claims the J terials fori

which it reuoi. ~aymont in CORs 150 and i ~i' wer odditioD' to cerain Che 01 de" and .

that they were not covered by those Chane Orders. Sine there is .i dispute of fact r1tarding

whethc1' Grssi was or should have been paid for the matorii\JI5 li5ted in thse two CO l, the

court canot di8li.. Grossi'. clai. baaod upon tho.o COR. at thi, junctur. \ '

III. Grossi May Pro&:ed To Trial On Its Claims Baied On CORa 106, 111, q i. 115,116,

118,132,133,137, 161(Revlaed), And 166. :
i

USF&G argues that several of the CORs describe labor or materals for wlùc Grossi

ß.

ø.eady received paral payment. Grossi agroos, but it argues thiit it is entitled to so

additional payment on CORlit06, 111, 114, lIS. 116, 118, 132, 133, 137, 161 (Revis ~d), and
,I

166. Since there is B. dispute of fact r~gardig whether Grssi was ot should have beii paid

more for the wotk descnbed ín those CORs, the cowt canot dismiss Grossi' 6 ola.nu ased upon

those CORs at tra junctue.

IV. Groiiii May Proce~d To Trial 00 Its ClaÎD Bauid OIl COR¡ 63 ADd 71_1

USF&G argues tht .c'Ver of the CORs describe work tht Grossi never perf nned, gO .

Grssi cant claim thaI it is entitled to payment fo iioh work. However, Gro..i ci~

fabricated, but did not meet, cern steel wall clips listed in CORs 63 and 71.7 Since:
i

dispute of fact regardin wheter Grossi supplied the materials deiioribed in those C~ i the
i

oourL l:m:ot dismiss Grssi's clais bB8C1d upon those CORs at this junctw-e.

6 Grossi withdrw itt ¡;laim with respect to CORs 17, 20. 25, 27, 4~. ß, '9,78.79.80,81,81.83,84,98,

and 140, which USF&G also includiid in th ciiægory. .

1 Otani withdew iis claigi with tBBot to CORs 68 and 69, which USF&.G also inohuied in' 's category.

i

II

I

¡I

i

6

i
1
'i

I
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CONCLUSION \
Por these reasoll, USF&G'B Motion for Summar Jw;lgment is granted, in pai and

i

i

I

donied, in par. The cour will issue an Order consisteint with ths Opinion

BY THE COURT:
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