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1. Introduction

I write today in an effort both to raise awareness for and to correct one of modern life’s most
overlooked yet egregious injustices: tall people simply cannot fit into airplane seats. You, the
reader, have no doubt been crammed into your own seat, leafing through SkyMall, when you
noticed a very tall man, head cocked to the side to avoid the plane’s ceiling, inching down the
aisle. And you felt a certain pity. “My gosh,” you thought as you surveyed your own lack of
legroom, “how is he going to fit?” The answer, of course, is that he will not.

That guy you felt sorry for on the plane might well have been me. I am six-foot nine, a
height I reached before my eighteenth birthday. There are, of course, plenty of advantages
that come with being very tall. For instance, I can simultaneously scan two aisles while
shopping for food at the grocery store. Viewing public events or concerts is never a problem.
Supposedly, at some point I will earn substantially more money than folks of more average
height.1 But there are also several challenges that only we, the very tall, know well, such as
the constant state of vigilance required to pass through doorways and basements, buying
clothes that fit, standing and conversing at cocktail parties, and of course, the subject of this
article: the inability to sit in an economy-class airline seat.

But tall people do fit in the exit row. If you have flown recently in the United States, you
probably made your airline reservation online, and absent special frequent flier privileges,
you could not reserve an exit row seat more than twenty-four hours in advance of the travel
day, even if you wanted to pay the additional fee that airlines often impose for the privilege
of extra legroom. Instead, airlines reserve those seats for their high-status customers, only
releasing them to the general public at the last minute on a first-come, first-serve (and
willingness to pay) basis. It is precisely this injustice that this article seeks to address.

Lack of accommodation with public seating happens frequently enough to tall folks that
being extraordinarily tall is really a type of disability. In most situations, however, it is proba-
bly just an inconvenience, but height becomes a significant issue in an airplane, which is a
tightly controlled environment where access requires that everyone purchase a seat.

WE’RE CRAMPED AS HELL, AND WE WON’T 
TAKE IT ANYMORE

Brandon Riley

1. See Dwyer Gunn, How’s the View Up There?: A Q&A With the Author of The Tall Book, FREAKONOMICS (Mar.
2, 2010, 12:30 p.m.), http://www.freakonomics.com/2010/03/02/hows-the-view-up-there-a-qa-with-the-author-of-
the-tall-book. See also Meg Donahue, Why Tall People Make More Money, CNN.COM (Feb. 2, 2007, 10:26 a.m.)
http://www.cnn.com/2007/US/Careers/02/02/cb.tall.people/index.html; Cristen Conger, Tall People Earn $789
More Per Inch, HOWSTUFFWORKS.COM (Aug. 8, 2011) http://blogs.howstuffworks.com/2011/08/08/tall-people-
earn-789-more-per-inch. 
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Therefore, since US airlines are required to accommodate disabled passengers, proving that
extraordinary height is a disability is the best route to achieve accommodation on airplanes.

Accordingly, this article examines the feasibility, procedure, and substantive law around
bringing a claim against US airline carriers for height discrimination on the basis of disability
under the Americans With Disabilities Act (ADA) and the Air Carrier Access Act.2 The situa-
tion on airplanes for tall folks is dire, and although my tone is light, the problem is real and it
must be addressed.

2. Proposed Remedy

Tall folks3 must be given preferential access to the exit row seats as a reasonable accommo-
dation. Although it would be great to request preferential access to first class, with the
unending river of alcohol and other benefits that that status confers, the reality is, for
someone as tall as I am and indeed for many other tall persons, first class is actually not that
much better, especially since first class seats recline even further to encroach on the legroom
of the passenger behind. Plus, who wants to eat with real silverware and drink from an actual
glass?

Of course, there is a common counterargument for accommodation on airplanes: why not just
purchase two seats? After all, people are familiar with the stories of hefty celebrities being
denied travel on crowded planes where two seats together were not available. The tall
person’s response to the argument to buy two seats might be, “Sure, happy to. I’ll buy the seat
in front of me, and you can take it out before I get there.” This is because a tall person’s
problem is the immutable one of length, not the (arguably) non-immutable one of girth,4 so
extra width simply does not solve the problem.

Another frequent counterargument is that airlines should be able to compete with “services”
such as legroom or reduced fares. The tall person, the argument goes, is “free to shop
elsewhere … or drive.” But this is a myopic and idealistic view of marketplace capitalism and
the needs of the travelling public, and, further, completely ignores the converse of that
argument—placing seats so close together that even a jockey or an Olympic gymnast would
be cramped—is also permitted and perhaps inevitable as the race to the bottom in the airline
industry continues. One wonders what the public response would be if the vast majority of
the flying public had to ride as I do, knees pinned against the middle of the tray table on the

2. Initially, I conceived of this lawsuit as a class action. I constructed a class of Americans over six-foot three,
based on statistical theory categorising outliers as three standard deviations (or the tallest 0.1%) from the mean
height of an American over age 20, which, based on data from the 2010 United States Census compiled by the US
Centers for Disease Control, is five-foot six and a half. The reader is invited to visit my original publication, refer-
enced below, for that analysis. Upon reflection, however, I believe proceeding as a class action only invites a
difficult and ultimately unnecessary procedural hurdle because under the ADA if one exceptionally tall person
succeeds with this claim, the law will be changed for all.

3. By ‘tall’ I mean people over six-foot three, as referenced in note 2, supra.

4. I say obesity and its accompanying girth is ‘arguably’ non-immutable not because I am unsympathetic to any
underlying physiological condition causing an individual’s obesity, but because procedures and treatments exist to
alleviate the condition, ranging from diet and exercise for the less extreme cases to surgery for the more extreme.
See, e.g., Obesity: Treatments and Drugs, MAYOCLINIC.COM, http://www.mayoclinic.com/health/obesity/
DS00314/DSECTION=treatments-and-drugs (last visited Apr. 14, 2013).
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5. And indeed this has already happened with the US carrier Spirit Airlines. See infra note 8 and accompanying
text.

6. See, e.g., CLAIRE QUIGLEY ET AL., ANTHROPOMETRIC STUDY TO UPDATE MINIMUM AIRCRAFT SEATING
STANDARDS 1–3 (2001). The diagram is a reproduction by David Gillette of the diagram in the cited report.

7. Id. The standout finding from Ms. Quigley’s study is that the current minimum distance of 26 inches only
accommodates up to 77% of the European population and that an increase to 29.4 inches would accommodate
99% of the world’s population. Of course, that still would not help those of us who are extremely tall, but it would
be a start.

8. And it could be much less— in a recent interview, SeatGuru.com creator Matt Daimler, noted that Spirit Airlines
took delivery of a plane with a 28-inch seat pitch, which “is the lowest we’ve ever seen in the United States.” Josh
Noel, Be Savvy about Seating, CHI. TRIB. (May 3, 2011), http://articles.chicagotribune.com/2011-05-03/travel/sc-
trav-0503-business-class-20110503_1_comfortable-flight-seat-pitch-matt-daimler. Daimler confirms that “the
industry average [for seat pitch] is 31 [inches]” and Spirit’s 28-inch seat pitch Airbus A320 has 178 seats,
compared with JetBlue’s 34-inch seat pitch A320, seating 150. Id. One imagines that the seat distance on a plane
with 28-inch seat pitch is far less than the minimum 26 inches figure I am using.
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seat in front, unable to move. All it would take would be a decision by the airlines to provide
a few less inches of precious legroom, wringing extra profit from the hip and knee joints of
the traveling public, and it would happen.5

3. Seat Distance Explained

American airline companies measure legroom by measuring ‘seat pitch,’ which is the distance
from the back of one seat’s headrest to the back of the headrest of the seat immediately
behind. Generally, for long-haul economy class domestic flights, this distance ranges from 30
inches to 34 inches, depending on the airline. But seat pitch is an imperfect measurement of
legroom because it fails to take into account the shape of the seat, the depth of the seat’s
cushioning, or the inevitable three to four inch encroachment from the reclining seat of the
passenger in front. The superior measurement is the distance between seats, appropriately
called ‘seat distance’ represented by Distance A in the diagram below.6

Unfortunately, airline seating arrangements are unregu-
lated by the Federal Aviation Administration (FAA), and I
was unable to find any measurements for US carriers
beyond seat pitch. For comparison, however, it is useful to
borrow the United Kingdom’s minimum standard seat
distance of 26 inches.7 Assuming then, that the seat
distance between seats is minimally 26 inches,8 the need
for accommodation comes into plain view because the
point at which an extraordinarily tall person’s knees hit
the seat is actually shorter than this minimum seat
distance. This is because an airline seat is pitched at an
obtuse angle, so the amount of available legroom for a tall person actually decreases the
further up one’s knees impact the seat directly in front. Thus, a 26-inch seat distance for a tall
person is actually considerably less, and that is before that passenger in front decides to lean
back three or four inches. It is obvious, therefore, that airlines are discriminating against tall
folks when they construct the seating arrangements inside the cabin. So the question then
becomes: Can airlines be forced to accommodate tall folks by giving them preferential access
to the exit row?



4. Classifying Height as a Disability and Bringing the Claim

Is extraordinary height cognizable under the Americans with Disabilities Act? If it is not,
should it be? It would be impossible to state this claim without addressing these questions.
But there is also the legal complication that airlines are exempt from the ADA. However, the
Air Carrier Access Act (ACAA), which provides accommodation for the disabled on airplanes,
contains the same definition of ‘disabled’ and the same antidiscrimination provisions as the
ADA, so any court’s analysis under either statutory regime ought to be the same. 

It has not escaped me that it is very strange to argue that I, by virtue of my tall physical
stature am ‘disabled’ with all the connotations that label brings. This is because nobody
considers being tall a ‘handicap’ in any sense of the word. Quite the opposite is true – people
admire tall folks and wish they were taller themselves.9 Hence, my argument flies in the face
of the normal perception. But it crystallises when one considers the US Congress’ definition of
the word ‘disabled,’ set forth below, and subsequently applies that definition to anyone of
substantial height trying to sit in a cramped airline seat and their innate ‘disability’ to do so. 

(i) Extraordinary Height as a Disability Under Current ADA Law 

To begin, with respect to an individual, the ADA defines a ‘disability’ as any of the following:
“(A) a physical or mental impairment that substantially limits one or more of the major life
activities of such individual; (B) a record of such impairment; or (C) being regarded as having
such an impairment.”10 Discussion here will be confined to Subsection (A) of the statute,
because the inquiry rests on whether being extremely tall is a ‘physical impairment,’ that is
‘substantially limiting’ and also whether sitting on an airplane to travel from place to place
constitutes a ‘major life activity’ within the meaning of the statute.

The ADA statute also sets forth some ground rules for construction, noting “[t]he definition of
disability in this chapter shall be construed in favor of broad coverage of individuals” and
further that its definition should be construed to “the maximum extent permitted” by the
statute.11 Thus, this broad construction extends to the terms “physical impairment” and
“substantially limits,” as well as “major life activities of an individual.”

In sum, any court’s analysis under the first subsection of the ADA’s definition of disability
has three steps: first, the court must determine whether the plaintiff has an impairment;
second, the court must identify the life activity upon which the plaintiff relies and determine
whether it constitutes a major life activity under the ADA; and third, the court then asks
whether the impairment substantially limits the major life activity.12

9. See note 1 supra. In fact, people frequently ask me if they can just ‘have’ some of my height. Of course, the
questioner always leaves what I would look like after this ghoulish height transfer undefined. And I am not alone
among the tall in fielding this request. See, e.g., Interview with Stephen Merchant, THE DAILY SHOW WITH JON
STEWART (Feb. 28, 2012) (Merchant (who is six-foot seven) discusses the drawbacks of being very tall, including
sitting so far back from the wheel while driving that an airbag going off after an accident did not reach his face),
http://www.thedailyshow.com/watch/tue-february-28-2012/stephen-merchant. 

10. 42 USC. § 12102(1)(A–C) (2009).

11. 42 USC. § 12102(4)(A) (2009).

12. See 42 USC. § 12102(1–2); see also Teeter v Lofthouse Foods, 691 F. Supp. 2d 1314, 1320 (D. Utah 2010).
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With this framework in mind, it is possible to surmise the viability of the claim. Starting with
finding an impairment, it is reasonable to say the ADA does not apply to physical characteris-
tics or conditions inside the ‘normal’ range.13 It is also fair to say being exceptionally tall (e.g.
six-foot nine) falls outside anyone’s definition of ‘normal’ for the physical characteristic or
condition of ‘height.’14 And because there are no other noteworthy limitations within the
statute’s language with regard to ‘impairment,’ the court will then likely narrow its focus to
the second and third parts of the analysis: whether sitting while travelling on an airplane
constitutes a major life activity, and whether extreme height significantly restricts an individ-
ual’s ability to do so with respect to the general population.

While it is unclear under the statute or cases interpreting it whether ‘travelling on an
airplane’ is a major life activity, in today’s world, a strong argument can be made that it is.
For instance, our global economy depends on the ease of interconnectedness and travel. In
addition, flying on an airplane is no longer the special occasion it once was, and airfares are
no longer beyond the means of a majority of the American public. Indeed, one could argue
air travel is as integral to American life as the cell phone. 

But perhaps the proper framing of the major life activity would be even broader, such as
‘sitting while travelling from one place to another.’ Conceiving the activity in this manner
permits an argument that comports not only with the general ADA definition of disability, but
also with its Title III prohibition against disability discrimination with regard to transporta-
tion and public accommodation.15 Importantly, even if the ‘major life activity’ were framed in
such a broad sense, it would not tend to capture other modes of transportation or places of
public accommodation for a failure to accommodate because in every other instance, there is
an opportunity for tall folks to simply stand up or stretch if we so choose. Reasonable accom-
modation has already been achieved in those realms.

Assuming then, that ‘sitting while travelling from one place to another’ constitutes a ‘major
life activity’ within the meaning of the statute, the question becomes, under the third prong
of the analysis, whether the very tall, under the current seating arrangements employed by
airline carriers, are ‘substantially limited’ in doing so. The answer here likely hinges on the
definition of ‘substantial.’ Is not being able to sit in an airplane seat without your knees
resting against the tray table attached to the seat in front a ‘substantial’ impairment? Does it
matter that tall people ride on planes with their knees trapped halfway up the seat? Should
tall folks suffer the indignity of not being able to lower the tray table to enjoy a meal or

13. However, the definition of ‘physical impairment’ is broad enough to cover the occasional flare-up of psoriasis.
See Cehrs v Northeast Ohio Alzhemier’s Research Ctr., 155 F.3d 775, 780 (6th Cir. 1998). In fact, the regulations
enforcing the ADA are so broad as to define a ‘physical impairment’ as “[a]ny physiological disorder or condition,
cosmetic disfigurement, or anatomical loss affecting one or more body systems, such as neurological, muscu-
loskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive,
genitourinary, immune, circulatory, hemic, lymphatic, skin, and endocrine . . . .” 29 C.F.R. § 1630.2(h)(1) (2012)
(emphasis added). 

14. To be precise, persons over six-foot three are statistically outside the ‘normal’ range in the United States. See
Brandon Riley, We’re Cramped As Hell And We Won’t Take It Anymore—Plotting A Class Action Disability Claim
On Behalf Of The Very Tall Against Air Carriers For A Failure To Accommodate, 44 Rutgers L.J. 123, 134–39
(2013).

15. See 42 USC. § 12182(a) (2009) (prohibiting discrimination on the basis of disability in the “full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation.”).

234 [2014] T R A V E L L A W Q U A R T E R L Y



beverage? What about not being able to assume a proper brace position in the event of an
emergency without smashing one’s face into the back of the seat in front’s headrest? Is it a
‘substantial’ restriction to physically not be able to comply with airline safety guidelines?
Measured against the backdrop of the ‘ordinary individual,’ and his or her ability to do these
things without restriction, it seems obvious that the answer to these questions at least could
be ‘yes.’

Furthermore, there is an ancillary issue here with respect to the ‘seated’ tall individual’s
safety. Although not widely reported, a major issue for tall people while flying is a vascular
phenomenon called deep vein thrombosis (DVT).16 It can be caused when legs are held
immobile for long periods of time, causing blood to pool and clot in the deep femoral veins.17

The clot then breaks away when the person moves, and travels to the lungs and causes an
embolus, which is a blockage of a pulmonary artery.18 And according to the CDC, being over
six-foot three actually increases the risk for DVT.19 Now, consider the tall person who is
crammed into an airplane seat, virtually immobile, riding with an acute angle between his or
her knees and spine. This situation creates an optimal setting for blood to clot, at the bottom
of the angle in the legs and hips. The United Kingdom and Europe have already issued
warnings to airlines regarding DVT and the placement of airline seats, recommending at least
a couple more inches of space between the seats.20

Bringing it all together, exceptional height can be characterised as a disability under the ADA
definition, because, although it is a physical characteristic, it falls outside the ‘normal’ range.
As such, this physical impairment limits a major life activity, because ‘sitting while travelling
from one place to another’ is a major life activity and current airline seats and seat placement
do not allow for persons of height to sit normally, safely, or comfortably. Moreover, tall
persons’ inability to sit in airline seats due to their constricting arrangement constitutes a
‘substantial limitation’ on this major life activity, because ‘sitting’ necessarily requires being
able to put your knees at a ninety degree angle with feet squarely on the ground. Currently,
tall people either cannot do this at all in airline seats, or cannot do so without considerable
pain, discomfort, and danger to their well-being. 

(ii) The Discrimination Claim Against the Airlines

Having shown that extraordinarily tall folks can make a strong argument for inclusion under
the ADA, the problem remains that airlines in particular are exempt from the ADA’s require-
ments. But, as discussed above, the ADA’s definition of disability and its anti-discrimination
provisions are both present in the Air Carrier Access Act, so the analytical framework as to

16. See Deborah Nicolls Barbeau, Deep Vein Thrombosis and Pulmonary Embolism, CTRS. FOR DISEASE CONTROL
& PREVENTION (July 1, 2011), http://wwwnc.cdc.gov/travel/yellowbook/2012/chapter-2-the-pre-travel-consulta-
tion/deep-vein-thrombosis-and-pulmonary-embolism.htm. 

17. Id.

18. Id. See also Pulmonary Embolism, CEDARS-SINAI, http://www.cedars-sinai.edu/Patients/Health-
Conditions/Pulmonary-Embolism.aspx (last visited Apr. 11, 2013).

19. See DEEP VEIN THROMBOSIS AND PULMONARY EMBOLISM, supra note 16 and accompanying text.

20. See QUIGLEY ET AL., supra note 6 at 36 (acknowledging that “when the seat in front is reclined, it hits the
knees of the passenger (aside from the obvious potential for immediate discomfort and possibly pain) their posture
will become extremely restricted which may in turn increase the potential for DVT; it certainly cannot help.”). 
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whether someone is ‘disabled’ within the meaning of either statute should be the same. The
reason the analysis set forth above was not performed under the ACAA is because there is
some doubt as to whether the ACAA creates a private right of action. So, it will be necessary
to be creative in order to bring and win a height discrimination suit. Here is the best way to
go about it:

First, there may be help in the form of a new Federal Aviation Administration Rule, promul-
gated in 2008 and effective in 2009. The new rule, 14 CFR § 382.85, entitled, “What seating
accommodations must carriers make to passengers in circumstances not covered by § 382.81
(a) through (d)?” provides in relevant part:

“As a carrier, you must provide the following seating accommodations to a passenger who
self-identifies as having a disability other than one in the four categories listed in § 382.81 (a)
through (d) of this Part and as needing a seat assignment accommodation in order to readily
access and use the carrier's air transportation services:

(a) As a carrier that assigns seats in advance, you must provide accommodations in the
following ways:

(1) If you use the “seat-blocking” mechanism of § 382.83(a)(1) of this Part, you must imple-
ment the requirements of this section as follows: … 

(ii) However, you must assign to the passenger any seat, not already assigned to another
passenger that accommodates the passenger's needs, even if that seat is not available for
assignment to the general passenger population at the time of the request.

(2) If you use the “designated priority seats” mechanism of § 382.83(a)(2) of this Part, you
must implement the requirements of this section as follows:

(i) When a passenger with a disability not described in § 382.81 makes a reservation, you
must assign to the passenger any seat, not already assigned to another passenger, that accom-
modates the passenger's needs, even if that seat is not available for assignment to the general
passenger population at the time of the request. You may require a passenger making such a
request to check in one hour before the standard check-in time for the flight …”21

Most important to this discussion are C.F.R. §§ 382.85(a)(1)(ii), and 382.85(a)(2)(i), respec-
tively. The regulation makes clear that accommodation with respect to legroom is available
for disabled passengers. Significantly, there is no further clarification offered in the
Regulation Notes themselves, where the DOT says only that, “Carriers must provide a seat that
will accommodate a passenger with a disability other than one listed in section 382.81(a)–(d)
when the passenger self-identifies and requests the accommodation in order to readily access
and use the carrier’s air transportation service.”22 Because it is a relatively new regulation,
there have been no hearings (that I could find) or rulings on challenges under 14 C.F.R. §
382.85’s broader provisions by disabled airline passengers denied seating accommodations.
Thus, thanks to this amendment to the Regulations, it seems the suit is at least viable.

21. Id.

22. Nondiscrimination on the Basis of Disability in Air Travel, 73 Fed. Reg. 27614–01, 27653 (proposed May 13,
2008) (to be codified at 49 C.F.R. pt. 382).
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Second, of course, for the case to go forward the court would have to find that tall people
qualify as ‘disabled’ under the ADA’s definition. In fact, the entire claim depends on it.
Disabled status would permit tall passengers to ‘self-identify’ within the embrace of § 382.85
at the point of making the reservation, and would require airlines to accommodate that tall
passenger.23

Hence, the best strategy for actually litigating this matter would be as follows: First, a tall
person must assert his or her rights against the airlines under the ACAA and its corresponding
FAA regulations. Second, assuming the person is denied accommodation, file both the
discrimination claim in federal court under the ACAA and a corresponding Petition for
Rulemaking with the Department of Transportation. If the DOT grants the petition, then relief
is obtained and tall folks would be accommodated. More likely, however, is despite 14 C.F.R. §
382.85, the DOT would deny the petition based on height not being a cognizable disability.
Should this occur, the litigant would appeal to a circuit court, where a declaratory judgment
would likely be made on the question of whether extraordinary height constitutes a disability
under the ACAA.24 Since the litigant would be seeking a declaration of his or her rights under
the statute rather than actually bringing a claim for damages against the airlines, any issue
surrounding the lack of a private right of action under the ACAA would be moot. This would
be a long and uphill legal battle, fought with meticulously correct language and bold persua-
sion to convince the court that fantastic stature, which at first glance seems a marvellous
advantage, can actually be a disability when going from JFK to LAX in seat 22E.

So I close with a call to action to my tall brothers and sisters: join me in this litigation. I
know you have suffered the same unlawful indignities as I have in the air. I know you, like I,
have furrowed your brows in anger while you were crouching down the aisle toward your
middle seat in the back of the plane and you saw some five-foot three person in the exit row,
feet dangling and kicking happily in the vast expanse between the two rows. Indeed, not
accommodating us is inhumane, unhealthy, and is likely against the law. If you have a better
argument or theory for recovery, I want to hear it. Email me at brandonmriley@gmail.com. I
want to make this happen in my lifetime, not only for today’s tall folks but also for the next
generation. After all, our kids are going to be giants too.

Riley Brandon is a Litigation Associate at Stradley, Ronon, 
Stevens & Young, LLP in Philadelphia, Pennsylvania.

This article is adapted from a student Note published in the Rutgers Law Journal at 44
RUTGERS L.J. 123 (2013) and is adapted with permission from the Rutgers Law Journal. 
Any readers interested in reading the piece in full should visit his Stradley Ronon publications
page at http://www.stradley.com/bios.php?action=publications&id=318.

23. Id.

24. This is the procedural route set forth recently by the Second Circuit in an airline passenger discrimination
claim brought under the ADA and ACAA. See Lopez v Jet Blue Airlines, 662 F.3d 593, 597 (2d Cir. 2011). 
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