
 

July 12, 2016 
 
CC:PA:LPD:PR (REG-133673-15) 
Room 5203 
Internal Revenue Service 
P.O. Box 7604, Ben Franklin Station 
Washington DC 20044 
 
Delivered electronically via Federal e-Rulemaking Portal at www.regulations.gov 
 
Re: Comments of the Investment Industry Association of Canada (IIAC) on Proposed Regulations 
regarding Deemed Distributions Under Section 305(c) of Stock and Rights to Acquire Stock (REG-
133673-15) (the “Proposed Regulations”) 
 
The Investment Industry Association of Canada (IIAC)1 is writing to provide comment on the Proposed 
Regulations published by Treasury and the IRS relating to deemed distributions under Internal 
Revenue Code section 305(c). We appreciate the considerable efforts of Treasury and the IRS to 
provide additional commentary with the intention of resolving ambiguity, particularly with respect to 
the timing and amount of such deemed distributions. However, the Proposed Regulations, as drafted, 
present serious challenges for implementation on the part of Canadian Qualified Intermediaries (QIs), 
which are outlined in detail in this letter. 
 
In recent years, QIs have been struggling to understand and implement a number of new (or in some 
instances, revised) documentation, withholding and information reporting requirements, all of which 
are interconnected: new Chapter 4 and associated responsibilities under local Intergovernmental 
Agreements; revised Chapter 3 and 61 regulations and a revised QI agreement to coordinate with 
Chapter 4 (which has been subsequently further revised to implement the proposed “Qualified 
Derivatives Dealer” (QDD) regime); revised requirements for substitute dividends/Qualified 
Securities Lending under Notice 2010-46, followed by a series of re-proposed regulations relating to 
dividend equivalent payments under section 871(m); the implementation by U.S. withholding agents 
of proposed regulatory procedures relating to distributions to which section 302 applies; and finally, 
the Proposed Regulations relating to deemed distributions under section 305(c). Over time, we have 

                                                           

1 The Investment Industry Association of Canada (IIAC) is the national association representing the investment 
industry’s position on securities regulation, public policy and industry issues on behalf of our 135 IIROC-regulated 
investment dealer Member firms in the Canadian securities industry. These dealer firms are the key intermediaries 
in Canadian capital markets, accounting for the vast majority of financial advisory services, securities trading and 
underwriting in public and private markets for governments and corporations.  
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noted a number of recurring and “overarching” challenges and issues, which we hope Treasury and 
the IRS can consider and address when finalizing these Proposed Regulations, and other related 
regulations and requirements affecting QIs: 

1) Insufficient time for industry to understand and implement complex and interconnected 
regulatory requirements. We appreciate that Treasury and the IRS also face time and 
resource constraints, and have historically provided limited relief to industry with respect to 
certain proposed regulatory requirements. However, in general, and specifically with respect 
to the Proposed Regulations, QIs consistently face compressed implementation timeframes 
to make significant operational changes. The Proposed Regulations will become effective on 
or after the date that they are finally published in the Federal Register, but can (and 
undoubtedly will by some industry participants) be relied upon for deemed distributions 
under section 305(c) that occur prior to final publication. While it is understood that Treasury 
and the IRS are concerned about industry’s inability to apply the current section 305(c) 
regulations because of their lack of clarity around the amount and timing of deemed 
distributions, it also seems unrealistic to presume that U.S. withholding agents, QIs and 
issuers will be able to almost instantaneously implement the new requirements, or to assume 
that all of those withholding agents, QIs and issuers (and related service providers and 
vendors) will voluntarily apply the Proposed Regulations (as drafted) during the period before 
final publication, or even be able to apply the Proposed Regulations, as they are currently 
under review and as we indicate in this letter, there are significant obstacles to 
implementation that should be addressed. In our experience, significant regulatory changes, 
even urgent ones, must contain some kind of defined and phased-in implementation 
timeframe (even if only as a “soft landing” period), to ensure changes are applied correctly 
and consistently. 

2) Lack of clear guidance combined with compressed timeframes to review and implement 
proposed requirements increases risk. The current trend globally to increase the speed with 
which major regulatory changes must be implemented by industry, combined with a decrease 
in the amount of time industry generally has to review and provide comment on proposed 
regulatory changes, has put financial institutions (including U.S. withholding agents and QIs) 
into the precarious position of implementing regulations that are sometimes missing critical 
components. For example, U.S. withholding agents and QIs have been implementing 
procedures for distributions under section 302 (and section 304) despite the fact that the 
proposed regulations describing those procedures have never been finalized by the IRS, and 
are missing critical components requiring issuers to provide necessary information (see item 
3, below). Similarly, Canadian QIs will have only weeks to review and comment on the revised 
QI agreement2, and perhaps only a few months to implement what are anticipated to be 
significant revisions. Furthermore, we note that industry comment on the Proposed 

                                                           

2 Notice 2016-42 Proposed Qualified Intermediary Agreement, was published on July 1, 2016, with comments 
requested by August 31, 2016, and an effective date of January 1, 2017. 
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Regulations was requested by July 12, 2016, but industry would have benefitted significantly 
from having additional time to consider the impact of the QI agreement revisions before 
finalizing comments on the Proposed Regulations. As noted above, the Proposed Regulations 
contain complex and interconnected information sharing requirements for U.S. withholding 
agents, QIs and issuers, but it is unclear how (or if) this system of information sharing will 
operate before the final publication of the Proposed Regulations. Treasury and the IRS should 
also consider that further issues will undoubtedly arise after the consultation period is over 
and implementation has begun (as we are currently experiencing with respect to regulations 
under section 871(m)), and it would be appreciated if Treasury and the IRS could provide 
additional comfort to those entities (and beneficial owners) who are using reasonable efforts 
to comply with the Proposed Regulations. 

3) Processing challenges created by inconsistent placement of withholding responsibility and 
lack of access to information required to carry out withholding responsibilities. In our letter 
to the IRS dated October 13, 2015, we outlined our concerns with the proposed regulations 
with respect to section 302 3 , and argued that the escrow procedure outlined in those 
proposed regulations effectively takes away a withholding QI’s ability to use the authority 
granted by the QI agreement to assume primary withholding responsibility and to efficiently 
perform its documentation, withholding and reporting obligations under the QI agreement. 
No explanation was provided in the preamble to those proposed regulations as to why 
responsibility for withholding on section 302 distributions was placed fully on U.S. 
withholding agents. Somewhat surprisingly, this approach now seems inconsistent with the 
recognition of a withholding QI’s role under the Proposed Regulations and under section 
871(m). In particular, the Proposed Regulations allow a U.S. withholding agent to treat a QI 
as assuming withholding responsibilities if certain information sharing requirements have 
been met. Why this presumption is allowed for section 305(c) and not for section 302 (under 
the proposed procedures) is not clear. 

The Canadian industry reviewed the letter made publicly available from our colleagues at 
Clearstream and Euroclear, dated April 22, 2016, with respect to their recommendation that 
a “section 302-like procedure” be applied for section 305(c) distributions. Canadian 
withholding QIs share many of the concerns expressed in that letter, however, there are also 
serious concerns about the recommendation to follow the section 302 procedures for 
distributions under section 305(c): 

 The proposed regulations for section 302 lack provisions placing responsibility on 
issuers and U.S. withholding agents to provide QIs with information about 
transactions and distributions on a consistent and timely basis. Without this 

                                                           

3 Internal Revenue Bulletin 2007-46, REG-140206-06 Notice of Proposed Rulemaking and Notice of Public Hearing 
Withholding Procedures Under Section 1441 for Certain Distributions to Which Section 302 Applies, November 13, 
2007. 
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information, it is impossible for beneficial owners to complete the required section 
302 certifications and return them to the QIs within the 60-day escrow period. We 
do not want to see these omissions repeated with respect to section 305(c) or 
871(m), and have made additional comments below with respect to specific sections 
of the Proposed Regulations. 

 Similar issues exist for sections 302, 305(c), and 871(m): QIs (and U.S. withholding 
agents, in some instances) lack information about which transactions and 
distributions are within scope for withholding purposes; issuers (and U.S. 
withholding agents, in some instances) lack the information about the beneficial 
owner to apply the appropriate withholding tax rate. Withholding QIs are 
understandably also concerned about the imposition of an escrow period for section 
305(c), as they are generally the closest financial institution to the beneficial owner, 
and, as we have learned from experience with section 302, any delay in the 
information flow can create a significant withholding liability.   

If Treasury and the IRS can consider and address these information flow concerns adequately for 
all of these proposed regulations, it would alleviate the need for what many of our members 
believe is an inefficient and unnecessary escrow process on the part of U.S. withholding agents. 
We believe that the Proposed Regulations for section 305(c) have taken some steps toward 
resolving these challenges; however, we recommend that issuers in particular must bear the 
responsibility for identifying and providing notification of transactions and distributions that 
will be subject to withholding. Issuer notification must be simple for U.S. withholding agents and 
QIs to retrieve, and ideally would be uploaded and consolidated in one publicly available location, 
rather than on individual issuer websites. If this kind of timely and consistent notification process 
by issuers cannot be mandated and enforced by Treasury and the IRS, carving these section 
305(c) distributions and transactions out of the scope of a withholding QI’s responsibilities and 
developing a modified section 302-like escrow procedure (as proposed in the 
Clearstream/Euroclear letter) may be the only viable alternative. Alternatively, Treasury and the 
IRS may wish to consider an optional approach that would adopt a section 302-like escrow 
procedure as the default, but allow withholding QIs to assume primary withholding responsibility 
for section 305(c) distributions. 

Regardless of the approach taken with respect to who assumes withholding responsibility, we 
strongly recommend that the implementation and ongoing administration of section 305(c) 
withholding would benefit from the following changes: 

 Confirmation that withholding QIs assuming primary withholding responsibility for 
section 305(c) distributions may rely on specific provisions in the Proposed Regulations 
available to withholding agents: 

o Reliance on information provided by the issuer (§1.1441-3(c)(5)(i); 
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o Reliance on section 9.05 of the QI Agreement to allow for adjustments for 
underwithholding and comfort that withholding QIs will not be subject to 
penalties or additional to tax, similar to proposed §1.1461-2(b). 

 We note that the provisions of proposed §1.1441-2(d)(4)(iii) allow a withholding agent to 
treat a withholding QI as having assumed primary withholding responsibility if (1) the 
withholding agent provides the QI with a copy of the issuer statement within 10 days of 
the issuer furnishing the statement to the holder of record (or its nominee); or (2) the 
issuer has met its public reporting requirements by posting the required information in a 
“readily accessible format in an area of its primary public website dedicated to this 
purpose” (§1.6045B-1(a)(3)). In our experience, we understand that the vast majority of 
issuers are taking advantage of the public reporting exception to filing the issuer return 
and providing statements to holders. However, this has caused serious administrative 
issues for withholding agents and QIs, which will be amplified under the Proposed 
Regulations. 

The Proposed Regulations essentially create a process whereby withholding agents (who 
are not issuers) and QIs will be required to continuously monitor the public websites of 
the issuers for the posting of the required information. Whether this is undertaken 
internally, or through the use of third party vendors, this will require the engagement of 
significant resources, and in our opinion, is an unreasonable shift of burden and cost from 
issuers to withholding agents and QIs. A more balanced approach would be to amend 
the §1.6045B-1 requirements to require the issuers to file the required information in a 
publicly available central repository within the mandated time period, making all of the 
information freely accessible, and easily identifiable, in a consistent format.4 Posting 
documents to an online repository should not create additional burden for issuers any 
greater than posting documents to their own websites and maintaining those sites for a 
10-year period – in fact, it should be less burdensome. Otherwise, it is not clear how 
withholding agents and QIs will be able to continuously monitor all issuer websites for 
this information. 

4) Unknown implications for domestic tax reporting requirements. As noted in our June 12, 
2016 letter regarding section 871(m), QIs in Canada are currently considering the potential 
impact of section 871(m), 302/304 and 305(c) withholding and reporting requirements on 
Canadian tax reporting requirements, and to anticipate whether there will be tax filing 
challenges faced by our clients and counterparties due to inconsistent characterization of 

                                                           

4 This approach is also recommended to improve the processing of distributions under sections 302 and 304. 
Currently issuers are not required by regulation to provide the information necessary for beneficial owners to 
certify the treatment of those distributions. Our experience to date is that information from issuers is rarely 
communicated on a timely basis for beneficial owners to release funds from withholding agent escrow, and 
information that is received by QIs and beneficial owners is often inconsistent. 
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payments subject to these Code sections under the Canadian and U.S. tax rules. We may 
follow up with additional comments on this subject. 

We greatly appreciate the ongoing work and dialogue with the industry on the Proposed Regulations. 
If you have any questions with respect to the foregoing, we kindly ask that you contact the 
undersigned at ataylor@iiac.ca or 416-364-2754. 
 
Yours sincerely, 
 
“Andrea Taylor” 
 
Andrea Taylor 
Managing Director 
Investment Industry Association of Canada 
 
Cc: 
 
Marjorie Rollinson, IRS Associate Chief Counsel (International) 
Pamela Lew, Office of the Associate Chief Counsel (Financial Institutions and Products) 
John Sweeney, Office of Associate Chief Counsel (International) 
Subin Seth, Office of Associate Chief Counsel (International) 
 
 
 
 
 

mailto:ataylor@iiac.ca



