


Custodial services are provided with respect to a significant number of financial 
Instruments including, but not limited to plain vanilla, fixed-rate debt instruments, 
equities and certain types of structured products. 

The ICSDs typically handle only those corporate events which distribute proceeds in cash 
and securities for Instruments held in our systems. The underlying transactions related 
to the components of structured products are not handled by the ICSDs. 

Importantly, the ICSDs do not act as counterparty (whether as a clearing house, or 
otherwise) to potential section 871(m) transactions. The proposed status of Qualified 
Derivatives Dealer (QDD) is not one that would be relevant for the ICSDs. 

A. Problem posed by the Section 871(m) regulations 
Put simply, the ICSDs are not privy to the information that we deem Is necessary to be 
able to determine: 
1. whether or not a given security is subject to the Section 871(m) Regulations 

(whether that be upon issuance or during the lifetime of the security); 
2. the point at which a withholding event arises; and 
3. what the correct taxable basis would be for that withholding to be performed 

correctly. 

B. Problem posed by the Section 305(c) regulations 

Section 305(c) treats an increase of Convertible Rate Adjustment (CRA) as a potentially 
taxable dividend to the convertible debt holder at the time the CRA occurs. Since there is 
no cash being received by the holder of the debt at the time of the CRA, this is 
considered as a deemed distribution to the convertible debt holder, distribution that Is 
subject to withholding and reporting, 
Similarly to the problem posed by Section 87l(m), the ICSDs do not have a direct 
access to the information that we feel necessary in order to determine 

1. If Section 305(c) applies to the debt convertible into equity whenever there is a 
CRAs, 

2. the point at which the withholding event arises, 

3. the amount of the deemed dividend to which withholding Is due-

Withholding determination and mechanism 
Based on discussions with the market, the ICSD's joint view is that only the issuer of 
such a security will be able to make the determinations listed above In an accurate and 
timely manner. Consequently, we believe that the withholding responsibility should be 
placed on the Issuer of any security subject to Section 871(m) and Section 305(c). 
The ICSDs' operating systems are simply not built in such a way to enable withholding 
and reporting to be triggered by anything other than a regular distribution of a dividend 
or interest payment. The cashless withholding that will be needed in order to give effect 
to the regulation is not something that our systems are equipped to deal with. 
Withholding and reporting would need to be carried out almost on a manual basis, 
something that sits uneasily with the ICSDs' role as market Infrastructures to reduce 
risks and costs for the market. 

We acknowledge that an Issuer of such a security will in many cases not have a clear 
view on the end Investors holding the security, and will look to the intermediaries In the 
custody chain to provide the relevant information to allow the Issuer or its agent to effect 

assume primary withholding responsibility under section 1441 and receive payments without any withholding 
by the U.S. financial Institution, under the proposed regulations, in the use of a section 302 payment, the Ql 
or WP/WTcannpt routine primary withholding responsibility and receive the payment in gross." 



Che appropriate withholding. The ICSDs will be able to facilitate the transmission of that 
information, and, thereafter, effect the appropriate chapter 3, 4 and 61 reporting 
towards their direct and Indirect account holders, upon the issuance of a Form 1042-S by 
the Issuer. 

Proposed solution: a Section 302-like procedure 
The procedures that have been put In place through the Implementation of the proposed 
Section 302 regulations are, as far as we understand, similar and adaptable to the 
situation posed by both the section 87l(m) Regulations and the Section 305(c) 
regulations. 

In the preamble to the Section 302 regulations, the following was stated (emphasis 
added): 

"The Treasury Department and the IRS are aware that, in the context of 
transactions involving distributions In redemption of stock held by foreign persons 
where such stock is actively traded on an established financial market, the means 
of compliance with sections 1441, 1442. and 1443 is varied. The Treasury 
Department and the IRS believe that the discretion permitted by the current 
regulations. and the resulting different treatment of similar transactions is not 
appropriate." 

We are of the belief that there is a similar risk with respect to the Section 87l(m) 
Regulations and Section 305(c) regulations, from discussions in which we have been 
Involved, and from third parties' submissions to the IRS on the proposed regulations, we 
are aware that market players have differing understandings of the involved parties 
responsibilities In regards to the application of accurate withholding and reporting. Such 
a difference of opinion can present a number of risks throughout the custody chain, from 
the issuer to the final beneficial owner. 

We see a real risk of incorrect withholding and reporting (and associated corrections, 
amendments and justifications) due to: 
• non-transmission of the correct information in a timely manner because It Is 

understood by party A that party B will take charge; 
• disregarding an issue that should fall under 871m (loss of grandfathering clause); 
• If information does not come from the issuer (originator), it may be different from 

one Intermediary/provider to another, with repercussions on the withholding and 
reporting; or 

• for Section 30S(c), Custodian A decides to apply withholding/reporting based on 
info collected from a single data provider, when Custodian B decides not to, awaiting 
for clarifications and data. 

Briefly, Regulations for Section 302 set forth a procedure that requires a U.S. financial 
institution (withholding agent) to: 

i. set aside In an escrow account 30 percent (or the applicable dividend rate 
provided under a treaty) of the amount of the section 302 payment; 

i i . provide the required information to the foreign beneficial owner through the 
chain of intermediaries; 

iii. collect end rely on the adequate certification from the beneficial owner to 
apply the proper withholding tax rate 

iv. duly pay the amount of tax due to the IRS. 

Considering the necessity of timely and accurate Information transmission, to ensure 
that withholding will be performed whenever due and that amounts distributed (cash/cashless) are duly reported, we view the Section 302 procedure as being the most 
secure way to handle the 305(c) and 871(m) distributions. 



Conclusion 

We would be grateful if you would give consideration to the Issues raised in this letter. 
For the reasons set out above, we believe that a carve-out of a Ql's primary withholding 
responsibility and the Implementation or a section 302-like procedure Is appropriate, 
given the risks Involved and the fact that such a QI does not have all necessary 
Information at its disposal to perform such withholding accurately and In a timely 
manner. 

We would be happy to discuss this proposal further with you. 

For Euroclean 

Dan Kuhnel 
Mead of Primary Market Relations 

• + 852 39665623 
• dan.kuhnel@euroclear.com 

Alexandre de Schaetzen 
Director Product Management Europe 

• + 3223269274 
• alexandre.deschaetzen@euroclear.com 

For Clearstream: 

Fabian Neilssen 
Executive Vice President 
Head of Global Asset Services 

• + 352 243 35341 
• fablan.neilssen@clearstream.com 

Hugues Besson 
Senior Vice President 
Head of Tax Services 

+ 352 243 36267 
hugues.besson@clearstream.com 

mailto:dan.kuhnel@euroclear.com
mailto:alexandre.deschaetzen@eurocle3r.com
mailto:neilssen@clearstream.com
mailto:hugues.besson@clearstream.com



