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Changes in overtime regula-
tion are afoot. Or are they? 
The department of labor 

(dOl) had issued new overtime 
regulations that were scheduled to 
take effect dec. 1, 2016, and were 
 expected to affect 4.6 million cur-
rently exempt  employees—making 
them overtime-eligible. The new 
rules had significantly  increased 
the salary thresholds, entitling em-
ployees under the new threshold to 
 overtime pay. But days before the 
new  overtime rules were to become 
effective, a Texas federal court 
 issued a nationwide injunction 
blocking their  implementation. 
and now that we have a new ad-
ministration in washington, the 
fate of these new  overtime rules 
hangs in the  balance. so what can 
we expect next?

The injunction is now on ap-
peal. and  during the pendency 
of the appeal, a new secretary of 
labor could change the  landscape 
of the issue entirely, either by 

withdrawing the appeal or by is-
suing  alternative overtime regula-
tions. in any of these scenarios, it 
is far from clear what will become 
of these  Obama-era rules.

The modifications to the overtime 
rules, which implement provisions 
of the Fair labor standards act 
(Flsa) known as the  “white-collar 
exemptions,” were long antici-
pated by employers and generated 
a flurry of changes to employee 
status and compensation. now, 
employers who made changes 
must decide whether to roll them 

back and risk an employee-rela-
tions  backlash, or leave them in 
place even though they may prove 
to have been unnecessary.

The exempTions
The dOl’s overtime regulations 

are the key to compliance with fed-
eral overtime requirements. as em-
ployers know, the Flsa generally 
requires employers to pay one and 
a half times an employee’s regular 
rate for hours worked in excess of 
40 per workweek. But the statute 
exempts certain employees from the 
overtime requirement based on their 
compensation and the duties they 
perform. The white-collar exemp-
tions cover “executive, administra-
tive, or  professional” employees, 
“outside salesmen,” and “computer 
employees.” The Flsa does not de-
fine these terms, instead delegating 
that task to the dOl.

The dOl regulations “defining 
and delimiting” the white-collar 
exemptions provide that employees 
qualify as exempt from overtime if 
they perform certain delineated job 
duties, are paid on a salaried basis, 
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and receive a specified minimum 
salary. an employee generally 
must meet all three requirements 
to be exempt from the Flsa’s 
overtime requirements. (There 
are limited exceptions for teach-
ers, lawyers,  physicians and— 
depending on their compensation 

structure—computer professionals 
and  outside sales employees.)

Revision of The WhiTe-CollAR 
RegulATions

The dOl first issued regula-
tions concerning the white-collar 
exemptions in 1938. since then, 
it has updated the regulations pe-
riodically and has increased the 
minimum salary  requirements to 
bring them in line with contem-
porary economic and workplace 
conditions. in 2004, the mini-
mum salary level increased from 
$155  per week ($8,060 annually) 
to $455 per week ($23,660 annu-
ally). in addition, the 2004 regula-
tions provided that any employee 
who makes a total of $100,000 
per year and “regularly and cus-
tomarily performs” any one of 
the exempt job duties is a “highly 
compensated employee” and is not 
entitled to overtime pay.

in March 2014, President Barack 
Obama directed the dOl to “mod-
ernize and streamline” the white-
collar exemptions, noting that 
the 2004 regulations had not suf-
ficiently kept up with the modern 
economy. in response, the dOl is-
sued new rules that would increase 
the minimum salary threshold for 
exempt employees from $455 per 
week to $913 per week (or from 
$23,660 to $47,476 annually), and 
would increase the “highly com-
pensated employee” salary level 
to $134,004. The new salary levels 
correspond to the 40th and 90th 
earnings percentiles, respectively, 
in the lowest-wage region of the 
united states according to u.s. 
Census data. The rules also contain 
provisions that would automati-
cally update the minimum salary 
levels every three years to remain 
tied to those percentiles. The dOl 
did not change the job-duty re-
quirements for the exemptions.

The stated goal of the new rules 
was to update and simplify the pro-
cess of determining which employ-
ees are not exempt and therefore 
must be paid overtime. The changes 
were scheduled to take effect dec.  1, 
2016.

CompliAnCe By employeRs 
AnD ReACTion By opponenTs

in anticipation of these changes, 
many employers took steps to 
comply with the new rules. For 
example, some employers chose to 
increase salaries to exceed the new 
minimum, ensuring that otherwise 
  qualifying employees would re-
main  exempt. some chose instead 

to convert salaried  employees to 
hourly pay and  reclassify them as 
 nonexempt. Others capped hours 
for newly nonexempt employees, 
hired more part-time employees, 
or reduced hourly wages in antici-
pation of paying more employees 
time and a half.

Meanwhile, several legal and 
legislative actions sought to 
stop or delay the new rules. in 
september 2016, 21 states ini-
tiated a lawsuit in the eastern 
district of Texas alleging that the 
new regulations were  unlawful and 
asking the court to enjoin their 
implementation. The lawsuit (later 
consolidated with a separate but 
similar case filed in the same court 
by business groups) challenged the 
dOl’s statutory and constitutional 
authority to issue the regulations. 
at the same time, the house of 
representatives passed a bill to 
delay implementation of the new 
rules, but the bill stalled in the 
senate. an earlier house bill to 
phase the changes in over several 
years gained some bipartisan sup-
port, but ultimately did not pass.

The nATionWiDe injunCTion
Then, just as employers were 

poised to adapt to the new over-
time landscape, and shortly before 
the rules were scheduled to take 
effect, one of the legal challenges 
exploded in court. On nov. 22, 
2016, the district court in Texas 
issued a preliminary injunction 
stopping the scheduled dec. 1 im-
plementation of the new rules. The 
court determined that, by using 
salary levels as a determinative 

For those employers who 
have not made changes to 
comply with the new rules, 
most are choosing to keep 

the status quo until further 
action is necessary.



criterion for whether an employee 
meets a white-collar exemption, 
the dOl had exceeded the au-
thority delegated to it under the 
Flsa. examining the text of the 
Flsa regarding the exemptions, 
the court reasoned that Congress 
had intended them to be based 
on the duties employees perform, 
not on their salary levels. On that 
basis, the court found that the 
dOl had exceeded its statutory 
authority by “raising the minimum 
salary level such that it supplants 
the duties test.” The salary-level 
test, in the court’s view, had been 
included in the dOl regulations 
over the years simply to screen out 
low-wage employees who were 
obviously nonexempt, whereas the 
new rule “creates essentially a de 
facto salary-only test.”

The dOl appealed the decision 
to the u.s. Court of appeals for 
the Fifth Circuit and requested 
an expedited schedule, which the 
court granted. in its briefing on 
appeal, the dOl has argued that 
the Fifth Circuit’s decision is fore-
closed by one of its own decisions 
from 1966, in which it upheld the 
dOl’s authority to use a salary-
level test to “define and delimit” the 
scope of the white-collar exemp-
tions. according to the dOl, that 
decision, as well as a 1997 u.s. 
supreme Court case, recognize a 
grant of broad authority to the dOl 
regarding the exemptions, and the 
salary levels contained in the new 
rules are consistent with 75 years of 
similar dOl regulation.

The appeal is now fully briefed 
and  pending oral argument, which 

has not yet been scheduled. 
nevertheless, the appeal is un-
likely to be decided before a new 
 secretary of labor is confirmed.

The ChAnge of 
ADminisTRATion

That new labor secretary could 
well  decide not to pursue the ap-
peal and to allow the injunction to 
stand. The pending nominee, andy 
Puzder, has indicated publicly that 
he disagrees with the new over-
time rules. in May 2016, for ex-
ample, Forbes published an op-ed 
by Puzder in which he sharply crit-
icized the dOl for increasing the 
salary thresholds, asserting that 
the changes would result in greater 
regulatory cost to employers and 
less opportunity for employees. 
and, as CeO of CK restaurants 
(the parent company of Carl’s Jr. 
and hardee’s), Puzder has been an 
outspoken critic of overtime and 
minimum wage regulations, claim-
ing they hurt businesses and extend 
too much protection to employees.

The labor secretary, once con-
firmed, would have the authority to 
withdraw the appeal and allow the 
district court to make the injunc-
tion permanent, effectively halting 
the new rules for good. The newly 
constituted dOl would then be 
free either to keep the 2004 salary 
levels, start a new rulemaking on 
the issue, or defer to the house 
and senate to pass legislation.

WhAT hAppens nexT?
For now, employers must still 

comply with the existing 2004 
salary thresholds. For those 

employers who have not made 
changes to comply with the new 
rules, most are choosing to keep 
the  status quo until further action 
is necessary. Those who have made 
changes, on the other hand, may 
be tempted to consider  reversing 
them now (despite administra-
tive and  employee-relations is-
sues that may arise) or in the 
future once the fate of the new 
regulations is known. some em-
ployers may decide that leaving 
the changes in place is the better 
course, even though they were 
prompted by rules that may never 
take effect. if a Puzder-led dOl 
decides to chart its own path and 
start from scratch on revisions 
to the  overtime regulations, the 
lengthy review and comment pro-
cess will begin anew, and so will 
compliance efforts.

due to the dynamic nature of 
this issue, it warrants close atten-
tion. developments over the next 
few weeks and months could have 
far-reaching implications for com-
panies of all sizes across the coun-
try. it is critical that employers and 
their advisers marshal resources 
to respond appropriately as the 
situation continues to evolve. 
stay tuned.      •
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