
A Challenge in Philadelphia, a Ban in New York City: 
The Trend Toward Prohibiting Wage History Inquiries

Philadelphia recently banned (http://www.stradley.com/insights/
publications/2017/01/employment-newsflash-january-24-2017) employers 
from inquiring about applicant salary history. The Philadelphia Chamber of 

Commerce has now filed a lawsuit challenging the legality of the Philadelphia ban 
and seeking an injunction to prevent the ban from going into effect on May 23, 2017 
as planned. This new legal challenge comes on the heels of proposed legislative 
action at the state level to preempt the Philadelphia Ordinance, which also remains 
pending. The new legal challenge is captioned The Chamber of Commerce for Greater 
Philadelphia v. City of Philadelphia and Pennsylvania Human Relations Commission, 
No. 17-01548 (E.D. Pa. April 6, 2017). 

Also this week, New York City became the latest jurisdiction to prohibit employers 
from inquiring about prospective employee salary histories. Once signed by the 
mayor, the law will take effect in 180 days, absent a successful legal challenge. 
Specifically, the New York City law renders it an unlawful discriminatory employment 
practice for an employer, employment agency, or employee or agent thereof to: 

•	 Inquire about an applicant’s salary history, which includes the applicant’s current 
or prior wage, benefits or other compensation, but does not include any objective 
measure of the applicant’s productivity such as revenue, sales or other production 
reports. “Inquire” is broadly defined as: “to communicate any question or 
statement to an applicant, an applicant’s current or prior employer, or a current 
or former employee or agent of the applicant’s current or prior employer, in 
writing or otherwise, for the purpose of obtaining an applicant’s salary history, 
or to conduct a search of publicly available records or reports for the purpose 
of obtaining an applicant’s salary history.” Informing the applicant in writing or 
otherwise about the position’s proposed or anticipated salary or salary range is not 
a prohibited inquiry under the new law. 

•	 Rely on the salary history of an applicant in determining the salary, benefits or 
other compensation for such applicant during the hiring process, including the 
negotiation of a contract.

•	 Important Exception: If the applicant voluntarily and without prompting 
discloses salary history, the employer may rely on such information and verify the 
accuracy of the prior salary history disclosed by the applicant. 

The New York City law makes clear that it remains lawful, without inquiring about 
salary history, to engage in discussion with the applicant about expectations with 
respect to salary, benefits and other compensation, including but not limited to 
unvested equity or deferred compensation that an applicant would forfeit or have 
cancelled by virtue of the applicant’s resignation from their current employer.
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The new New York City law does not apply to:

•	 Any actions taken by an employer, employment 
agency, or employee or agent thereof pursuant 
to any federal, state or local law that specifically 
authorizes the disclosure or verification of 
salary history for employment purposes, or 
specifically requires knowledge of salary history 
to determine an employee’s compensation;

•	 Applicants for internal transfer or promotion 
with their current employer;

•	 Any attempt by an employer, employment agency, 
or employee or agent thereof, to verify an applicant’s 
disclosure of non-salary related information or conduct 
a background check, provided that if such verification 
or background check discloses the applicant’s salary 
history, such disclosure shall not be relied upon for 
purposes of determining the salary, benefits or other 
compensation of such applicant during the hiring 

process, including the negotiation of a contract; and
•	 Public employee positions for which salary, benefits 

or other compensation are determined pursuant to 
procedures established by collective bargaining.

The New York City law applies to all entities and 
individuals subject to the New York City Human Rights 
Law. The New York City Commission on Human Rights 
is the agency responsible for enforcing the law. 

Whether the trend toward banning salary history inquiries 
will be thwarted by legal action remains to be seen. 
However, in light of the recent flurry of legislative 
activity in this area, restrictions on inquiries into wage 
history (and laws addressing pay inequities in general) 
are likely to continue to be introduced by lawmakers. 
Prudent employers should assess their hiring and 
compensation practices to stay ahead of the curve.
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