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Artificial Intelligence in the Trademark World

By Kevin R. Casey, Esq.

Artificial intelligence or “Al” is defined as the theory and development of computer systems
able to perform tasks that normally require human intelligence, such as visual perception,
speech recognition, decision-making, and translation between languages. Computer
scientists sometimes call Al “machine intelligence” to distinguish intelligence demonstrated
by machines from the natural intelligence displayed by human beings. Leading Al
textbooks define the field as the study of intelligent agents: any device that perceives its
environment and takes actions that maximize its chance of successfully achieving its goals.
Colloquially, the term Al is often used to describe machines (or computers) able to mimic
cognitive functions that human beings associate with the human mind, such as learning and
problem solving. Although lacking a uniformly accepted and clear definition, Al generally
involves four steps: collect data, run the data through an analytical model to predict,
optimize the model and make decisions, then have the system adapt or learn.

As Al becomes commonplace, it is playing an increasingly large and important role in the
American legal system. Al is a part of how attorneys practice law, is used by a diverse array
of clients and even plays a role in the judicial process itself. From Al-driven document
review to computer sentencing guidelines to automated decision systems, nearly every
lawyer will encounter Al at some point in the near future (if they have not already done so).
The legal profession is struggling to keep up with the technological advances inherent in
Al, grappling with the fundamental elements of how Al works and trying to understand its
benefits and drawbacks.

More specifically, Al is a tool that may provide attorneys, judges, and businesses with
potentially new insights into trademarks. Like most computer programs, however, Al will
for the foreseeable future require human knowledge and interaction to maximize the utility
of Al applications to trademarks (as well as to other disciplines), and undue reliance on Al
may result in unintended and unreliable consequences. Attorneys, judges, and businesses
must understand the technology to analyze and apply the critical thinking needed to
evaluate Al applications and other developing and evolving computer programs as tools. A
September 2019 TED (technology, entertainment, design) talk titled “How humans and Al
can work together to create better businesses” provides entertaining information about some
of the experiences by businesses using Al, which may provide insights into what might be
expected of Al in the trademark field. The TED talk is available here.

Others have already begun to develop insights into the impact of Al on trademark law.
The U.S. Patent and Trademark Office (PTO) held a full-day conference on Jan. 31, 2019,
titled “Artificial Intelligence: Intellectual Property Policy Considerations.” (The PTO

has also launched a page on its website, www.uspto.gov, that provides information on its
Al initiatives, public notices and responses, Al-related events, and outside resources.)
Acknowledging that Al is expected to produce a new wave of innovation and creativity
while posing novel challenges and opportunities for intellectual property (IP) policy,

the conference included six panels featuring IP specialists from around the world. The
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trademark-focused portion of the day was a panel presentation
titled “Does Al dream of electric brands?” The trademark panel
considered questions such as (1) how is Al being used to enforce
trademark rights, (2) how will Al affect trademark protection
and branding, (3) will AI change the likelihood of confusion and
liability analyses, and (4) how will Al impact the branding of
products and the protection of trademarks?

Trademark law considers marks in the context of goods and
services. The keys to a purchasing decision for goods and
services are the information available to the consumer when
making their decision, and who helps the consumer to make their
decision (e.g., a store clerk). Companies offer virtual assistants.
Al may soon make purchasing decisions for consumers

entirely “behind the scenes.” Ironically, therefore, Al may give
consumers less information. Some consumers are happy to
delegate their purchasing decision to an Al agent even now;
others may be more comfortable over time. (Although fear and
uncertainty about Al may prevail now, at least among some
people, acceptance and familiarity with Al over time, will likely
eliminate those concerns.) Many consumers want to delegate
decisions sometimes, but not other times.

Al notices trends and prior decisions and makes
recommendations or at least narrows options for consumers.
As Al gets better at predicting, the consumer may be delivered
a product the consumer ostensibly wants without even asking
(a shift from suggesting through offering to providing!).
Eventually, the consumer may interact only with an Al agent
as to why the consumer does or does not want an item. Keith
Weed, chief marketing officer at Unilever, was quoted in The
Economist as saying, “We’ll be having bots trying to influence
your bots about buying our products.” Rather than build

an association between brand and product (by investing in
advertising), it may be more helpful in the world of Al to build
an association between functionality and brand by investing in
back-room Al so that brands use technologies in the “right” way
(e.g., Google and Amazon).

Conventional trademark law is all about human beings and
human interaction, both with brands and in the purchasing
process. But retail in the Al environment will be predictive
rather than reactive. Al effectively reduces or, at its most
extreme, completely removes the human being from the product
suggestion and product purchasing process. Trademark law
coped with the self-service revolution of the 1900s, the Internet
revolution at the turn of the century, and, mostly, with the recent
social media revolution. In their article titled, “Al is Coming
and It Will Change Trademark Law,” ManagingIP.com at 9-13
(2017), authors Lee Curtis and Rachel Platts ask: Can trademark
law deal with the Al “fourth revolution,” which is changing the
retail process from “shopping-then-shipping” to “shipping-then-
shopping”? In its extreme application, shipping-then-shopping
completely takes over the purchasing decision and, given

the likely increase in returns, will increase the need to assess

2 | IP Appeal, Spring, 2020

trademark issues such as post-sale confusion. This Al revolution
raises several interesting trademark law questions:

»  Can Al be confused (likely or actually)?

*  Does Al take the place of the average consumer or is Al a
“sophisticated” consumer and does that assessment depend
upon the type of product or service at issue? (It would seem
that an AI’s level of attention does not vary according to the
product or service.)

*  Does Al emphasize the beginning syllable of a trademark
rather than the end, or the logo over the words in a
composite mark, for a likelihood of confusion analysis?

*  Does Al have any bias in analyzing marks?

»  Will Al consider brands at all - or will Al simply focus on
price, taste, nutritional information, availability, style,
speed of delivery, quality, and the like when making a
purchasing decision?

Consider the applicability to an Al agent of secondary
infringement liability under conventional trademark law, i.c.,

is the agent or entity behind the agent liable for a consumer’s
confusion or poor decision? More specifically, when your
Amazon Echo suggests and buys a product for you that infringes
a registered trademark or is a counterfeit, does Amazon become
a secondary infringer? Perhaps not, but the entity may be
required to have takedown procedures.

Counterfeits are an increasing problem, with counterfeit goods
comprising an estimated $461 billion or 2.5 percent of all global
trade. Al offers hope in addressing the problem. For example, Al
can help to identify counterfeit products and remove them from
purchasing options. Amazon has a brand registry program to
help brand owners. How can Al be further leveraged to solve the
age-old problem of counterfeiting?

Given the future of Al, perhaps brands will become much less
relevant to the purchasing decision. See J. Herrman, “All Your
Favorite Brands, From BSTOEM to ZGGCD/How Amazon is
causing us to drown in trademarks,” The N.Y. Times (Feb. 11,
2020) (as used by Amazon sellers with minimal conventional
marketing, pseudo-brands are challenging what it means to be
a brand and, for many categories of products, sellers simply
use Amazon’s brand name and platform to sell their products).
Regardless, it is quite possible that many of the long-held
principles of existing trademark law will become irrelevant in
the age of Al or will at least need to be applied in a new way.

A report from Stanford University and New York University
researchers commissioned by the Administrative Conference
of the United States and issued on Feb. 18, 2020, summarized
the PTO’s Al activities. The PTO has been experimenting with
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using Al when examining applications to register marks, and
although such automation offers “substantial” benefits, the report
identifies risks about due process and labor. Among the benefits
to the PTO are handling searches and classifications so that
trademark examiners can focus more on analysis. The PTO has
“experimented” with Al and machine learning tools to automate
classification, and with prototyped models for searching for prior
marks, according to the report. These changes may “significantly
improve the trademarking process” in the future. So far,
however, the implementation has been “suboptimal,” with the
report citing issues like duplicate images and text identification.

On a broader scale, the report cited three main concerns for
Al usage at the PTO. First, Al raises due process concerns,
particularly concerns that search results would be harder to
decipher, which would violate requirements for decisions to
be explainable. Second, the unions that represent trademark
examiners could be resistant to Al if there is any reduction in
hours or other employment effects. Finally, the report warns
that applicants may try to game the system by drafting their
applications in ways that they know will avoid prior marks.
The report suggested creating a rule to clarify the duties and
obligations of applicants to minimize this risk.

There is great consensus and little doubt that AI will revolutionize
trademark prosecution and enforcement over the next few years.
According to research summarized in the Hogan Lovells Brand
Benchmarking 2018 report, which targeted over 200 brand owners
from a wide range of industries, a resounding 93% of businesses
feel positive about the new technology. Time and cost savings

are expected to be the biggest benefits of Al, which will impact
trademark prosecution clearance searches, according to 93%

of respondents. With respect to enforcement, Al is expected to
facilitate online infringement searches and the preparation of
take down notices. Although there is some concern about job
security, the majority of businesses surveyed do not see Al as a
threat. Commenting on the findings, Lloyd Parker, Asia Pacific
and Middle East Head of Intellectual Property at Hogan Lovells,
said: “There is a great opportunity for brand owners to use Al to
gain efficiencies, speed up their work and streamline processes,
while reducing costs and ensuring resources are used effectively.
However, there is [a] worrying lack of awareness about Al, and
businesses risk missing out on its benefits due to insufficient
knowledge and investment in the new technology. This is an area
where all companies should be paying more attention and seeking
out beneficial opportunities.”

New Copyright Registration Options For '"Short Online Literary Works"

By Elizabeth M. O'Donoghue, Ph.D.

Calling all bloggers and online content creators! It’s time to file copyright applications for your works, and now it’s easier than ever. On
Aug. 17, 2020, the U.S. Copyright Office (UCO) started offering a special group registration option for “short online literary works” such
as short poems, stories, articles, essays, blog entries, and social media posts. The UCO calls this option Group Registration for Short
Online Literary Works (GRTX). The GRTX option allows applicants to register up to 50 works with a single application and filing fee.

A “short online literary work™ must meet the following requirements:

The work must contain between 50-17,500 words;

A e

The work must first be published on an online platform or website (unpublished works are not eligible for this filing);
All work submitted in one application must have been published within a three-calendar-month period of each other;
The work is limited solely to the text of the short online literary work;

The work must be written or co-written by the same individual or individuals; and

Each creator must be named as the copyright claimant for each work.

Applicants must complete the GRTX application, pay the filing fee, and upload a copy of each work saved in a separate electronic file
that is combined into one zip file. The claim must be submitted through the online registration system of the UCO. Emails, podcasts,
audiobooks, and computer programs cannot qualify as a short online literary work. In addition, works for hire cannot be filed in the

short online literary work application.

This new GRTX registration option provides an easier, streamlined and cost-effective path for bloggers and online content creators to
file applications to register the copyright to their creative works. If you have any questions regarding filing copyright applications with
the GRTX registration option, or any other copyright questions, please contact a member of Stradley Ronon’s Intellectual Property

Practice Group.
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IP Client Spotlight

Stradley Ronon handles
\ all IP law (patents,

trademarks, copyrights,
C I m Q trade secrets, and related

areas) matters for Cima

Network Inc. of Chalfont,

Pennsylvania. Cima

is a turn-key national
signage and environmental branding company. Founded in
2008, the company offers award-winning design development,
dedicated project management, fabricating, manufacturing,
installation, maintenance and repairing services. Cima’s founders
have more than 50 years of combined sign industry experience,
its senior project managers each possess more than 20 years
of industry knowledge, and many of its mechanics have the
expertise that comes from more than a decade of building signs,
ornamental metal and plastic structures, custom decorative-
lighting elements and other enhancements that enable built
environments to capture visitors’ attention and imagination.
Cima’s diverse portfolio includes fabricating and installing a

commanding environmental presence for Presidential City, an
iconic upscale residential high-rise in Philadelphia; signage,
environmental branding and such architectural amenities as
custom-built bars that provide a compelling cinematic experience
for Regal Cinemas, Cobb Theaters, Flix Brewhouse and others in
this market; comprehensive branding and lighting solutions for
Topgolf, one of the nation’s fastest-growing family-entertainment
destinations; and helping large companies such as Pep Boys, Rite
Aid and American Girl grow their brands with impactful visual-
communications solutions.

Stradley Ronon’s IP attorneys work closely with Cima
representatives, often via Zoom meetings during the pandemic, to
address any and all IP issues that arise for the company. Stradley
Ronon and Cima have collaborated to develop IP strategy, file
patent and trademark applications, consider patentability and non-
infringement, and draft contract language to assure IP ownership
of work product. Stradley Ronon is proud to assist Cima in its
efforts to navigate complex IP issues faced by a growing and
expanding company.
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